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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY EREWHON NATURAL FOODS MART

Respondent Whole Foods Market, Inc. ("Whole Foods") hereby moves to compel non-

pary Erewhon Natual Foods Market ("Erewhon") to comply with the subpoena duces tecum

served on it by Whole Foods, attached as Exhibit 1 hereto.

INTRODUCTION

Erewhon has refused to produce its weekly sales data responsive to Request 9(b) on the

ground that it is "only one store and privately held. We do not give away our sales figue (sic)."

Ex. 2, November 4, 2008 Letter. This is not a cognizable objection. Like non-paries New

Seasons Markets, Inc. ("New Seasons") and Gelson's Markets ("Gelson's"), Erewhon should be

compelled to produce weekly sales data responsive to Request 9(b) of the subpoena. See In re

Matter of Evanston Northwestern Healthcare Corp., Dkt. No. 9315,2004 WL 2380499, at *1

(F.T.C. Sept. 22, 2004) (granting motion to compel non-pary to produce documents responsive

to respondent's subpoena duces tecum within ten days of Cour's order).

The weekly sales data sought by Whole Foods is critical to one ofthe central antitrst

issues in this administrative action - the appropriate definition of the relevant market. The



Federal Trade Commission (the "FTC" or "Commission") alleges that Whole Foods competed

against only three other retailers in a narow product market. Whole Foods needs the requested

weekly sales data in order to demonstrate that it competed against a large number of other

retailers, including Erewhon.

The ALJ has previously ruled that counsel for Whole Foods is entitled to other retailers'

weekly sales data. On December 16, 2008, the ALJ denied a motion by New Seasons to quash
,J

an identical Whole Foods subpoena, observing that

(t)he documents sought by Whole Foods are relevant to one of the
central antitrst issues in this proceeding - the appropriate
definition of the relevant market. The burden to New Seasons to
comply is not unduly burdensome and its confidential documents
will be adequately protected under the Protective Order.

Ex. 3, December 16,2008 Order Denying New Seasons Market's Motion to Quash or Limit

Subpoena Duces Tecum, at 7 ("December 16, 2008 Order") (emphases added). Similar to

Erewhon here, New Seasons objected to producing weekly sales data responsive to Request 9(b)

of Whole Foods' subpoena. Id. at 4. The ALJ specifically overrled New Seasons'

confidentiality objections and ordered New Seasons to produce these documents as well as

documents responsive to all other requests. Id. at 7. The ALJ similarly rejected confidentiality

objections made by Gelson's and ordered it to produce data responsive to Request 9(b). See Ex.

4, Dec. 23, 2008 Order Denying Gelson's Markets' Motion for a Protective Order or in the

Alternative To Quash or Limit the Subpoena ("December 23,2008 Order").

Whle New Seasons and Gelson's objected to the subpoena and filed motions to quash,

Erewhon has not only failed to move to quash the subpoena, but it has failed to even lodge a

proper objection to it; therefore, Erewhon's position is untenable, and it should be given ten days

to produce documents responsive to Request 9(b).
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FACTUAL BACKGROUND

Erewhon operates a natural foods retail market in Los Angeles, CA. On October 15,

2008, Whole Foods served a document subpoena on Erewhon, containing nine requests for

documents that are identical to the requests in the other 92 subpoenas Whole Foods served on

other food retailers (both large and small) it competes against throughout most of the relevant

areas alleged in the Amended Complaint. See Ex. i, Oct. 14,2008 Subpoena Duces Tecum.

Whole Foods also provided Erewhon with a copy ofthe protective order entered by the

Commission in this proceeding. Id. The return date on the subpoena was November 5,2008.

Id.

On October 16, 2008, counsel for Whole Foods spoke with Erewhon's Vice President,

Libby De Silva, in an attempt to secure Erewhon's compliance with the subpoena. See

Ex. 5, Whole Foods Market, Inc.'s Rule 3.22(f) Statement of James A. Fishkin in Support of

Motion for Enforcement of Subpoena Duces Tecum Issued to Non-Pary Erewhon Natural Foods

Market ("Fishkn Statement") ~ 5. Following that conversation, on November 4, 2008, Erewhon

stated in a letter that it possessed no documents responsive to Requests 1 through 8 of the

subpoena. See Ex. 2, Nov. 4 Letter. The letter indicates that Erewhon possesses documents

responsive to Request 9(b), but simply refuses to produce them, because Erewhon "is only one

store and privately held. We do not give away our sales figure (sic)." Id.l Ths motion ensued.

Instead of producing documents, this ninth request alternatively allowed Erewhon to
produce a spreadsheet. Ex. 1, Oct. 14,2008 Subpoena Duces Tecum, at Request 9.
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ARGUMENT

I. EREWHON SHOULD BE COMPELLED TO COMPLY WITH THE SUBPOENA

A. The Documents That Erewhon Refuses to Produce Are Critical to Whole Foods'
Defense.

Request 9(b) seeks information that is not only relevant, but pivotal to Whole Foods'

defense. As the ALJ observed in the December 16 Order denying New Seasons' motion, "(t)he

documents sought by Whole Foods are relevant to one of the central antitrst issues in this

proceeding - the appropriate definition of the relevant market." Ex. 3, December 16,2008

Order, at 7. Judge Friedman took a similar view last year when considering whether to

preliminarly enjoin the acquisition. See FTC v. Whole Foods Market. Inc., 502 F. Supp. 2d 1,

34 (D.D.C. 2007) ("(T)he relevant product market in ths case is not premium natural and

organc supermarkets. . . as argued by the FTC but. . . at least all supermarkets."); compare also

Ex. 6, Am. Complaint ~ 35 (alleging that the relevant product market consists of "the operation

of premium natural and organic supermarkets") with Ex. 7, Respondent Whole Foods Market,

Inc.'s Answer To Am. CompL. ~ 35 (denying that proposed definition of the relevant product

market).

Whole Foods' position in this litigation is that Judge Friedman rightfully rejected the

Commission's proposed definition last year as arificially narow. To support its position, Whole

Foods intends to demonstrate that it competes with many other food retailers, including

Erewhon. The weekly sales data that Erewhon is curently refusing to produce can be used to

show how competitive interactions among Erewhon, Whole Foods, Wild Oats and other

supermarkets in Los Angeles - one of the geographic areas at issue in this proceeding - affect

the sales of the others. For example, these data can be used to show that the opening of a new

Whole Foods store in Los Angeles took business away from a nearby Erewhon store, and not just
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a Wild Oats store. Whole Foods can also use such data to show that the closing of a Wild Oats

store in Los Angeles caused an uptick in sales at a nearby Erewhon store, rather than exclusively

benefiting Whole Foods.2 Thus, the documents Whole Foods seeks are highy relevant.

B. Erewhon Has Waived Any Obiections It Might Have By Failing To File a Timely
Motion for Protection.

At the outset, Erewhon has failed to present a valid objection to Request 9(b). Unlike

certain other non-parties who have refused to produce documents or data in response to Request

9(b), Erewhon did not object on grounds of relevance or burden or state that it is concerned about

the adequacy of the protective order entered by the Commission to protect the confidential

information of non-paries. Instead, Erewhon's professed reason for refusing to produce

documents or data in response to Request 9(b) is that it is "only one store and privately held. We

do not give away our sales figure ( sic)." Ex. 2, November 4, 2008 Letter, at 1. Merely because

Erewhon is one privately owned store that does not routinely give away its sales data, in other

words, does not legally entitle it to disregard a valid subpoena duces tecum issued in an FTC

adjudicative proceeding.

By filing no motion to quash Request 9(b), moreover, Erewhon has waived any

objections it might have. Under FTC rules and practice, if Erewhon wished to make and pursue

any objections, it, and not Whole Foods, bore the burden of filing a timely motion. Erewhon did

not file the required motion, however, and instead is forcing Whole Foods to incur the expense

associated with seeking court enforcement of the subpoena. See 16 C.F.R. § 3.34(c) ("Any

2 The FTC has raised the issue of the effect on competitor sales by the openings and
closings of Whole Foods and Wild Oats stores at nearly every deposition of a Whole
Foods witness. Accordingly, Whole Foods requires the sales data of its competitors to
refute the Commission's allegations.
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motion by the subject of a subpoena to limit or quash the subpoena shall be filed within the

earlier often (10) days after service thereof or the time for compliance therewith."); 16 C.F.R. §

3.37 (permitting objections to be filed only in response to document requests served by "any

party . . . on another party) (emphasis added); 16 C.F .R. § 3.3 8A (obviating the need for the

recipient of a subpoena to file a timely motion to quash only when it withholds responsive

material due to an evidentiar privilege). Erewhon's failure to timely move to quash the

subpoena results in a waiver of any objections it might have.

C. Any Confidentiality Concern Erewhon Might Have Was Addressed by the

ALJ.

If Erewhon has concerns over the confidentiality of its sales data, those concerns have

been addressed by the ALJ. The ALJ has now twice found that the Protective Order issued in

this case is sufficient to protect the confidentiality of these documents, noting that "(t)he

Protective Order prohibits any Whole Foods employees, including inside counsel, from

reviewing the documents produced by non-paries. In addition, the Protective Order and the

Commission's Rules governng in camera treatment of confidential information prohibit

disclosure of highy confidential documents." Ex. 3, December 16, 2008 Order, at 6.3 The ALJ

therefore found that "New Seasons has not made an adequate showing to support its arguent

that the Protective Order wil not protect it." Id.; see also Ex. 4, December 23,2008 Order, at 5

("The in camera procedure in Par III adjudication and the Protective Order entered by the

Commission in this case adequately protect Gelson's confidential information from disclosure.").

3
The ALJ also found that Whole Foods' document requests were not anti competitive,
noting that "the fact that these documents may contain confidential and commercially
sensitive information does not provide a basis to quash or limit the subpoena." Id. at 4.
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Hence, any concerns that Erewhon might have about producing its confidential documents have

already been twice addressed - and rejected - by the ALJ.
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CONCLUSION

For the foregoing reasons, Whole Foods' motion should be granted.
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Dated: Januar 14, 2009

By:

Respectfully submitted,

c:

J~~ A. Fishkn
-,_..-

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MARKET, INC.'S
MOTION FOR ENFORCEMENT OF SUBPOENA DUCES TECUM

ISSUED TO NON-PARTY EREWHON NATUR FOODS MART

Upon due consideration of Whole Foods Market, InC.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Erewhon Natual Foods Market

("Erewhon"), and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Erewhon shall produce all documents responsive to Request 9(b) of Whole

Foods' subpoena no later than ten days from the date ofthis Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge
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CERTIFICATE OF SERVICE

I hereby certify that a tre and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Erewhon Natural Foods Market was served on
January 14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Libby De Silva
Erewhon Natual Foods Market

7660-B Beverly Blvd.
Los Angeles, CA 90036

Vice President for Erewhon Naturál Foods Market

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharne M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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By:

c:

SeanMugh U '\
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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EXHIBIT 1



. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM
Libby DeSilva
Erewhi)n Natur Foo
7660B Beverly Blvd.
Los Angeles, CA 906

UNTED STATES OF AMRICA
FEDERA TRE COMMSSION

This subpcie require you to prouc and permit inspeon and coying of designat boo. docments (as
defne in Rule 3.34)), or tangible thing -or to permit inson of premises - at the date and time speed in
Item 5. at the reest of Consel lite in Item 9, In Ihe proing desbed in It er 6.

3. PLCE OF PRI:)DUClON OR INSPECT

See Attchrn~nt A, Par II No. 1

4. MATE Will BE PRODUCED TO

Jams A. Fishkin

5. DATE AND TIME OF PRDUCTION OR INSPECTION

6. SUBJECT OF PREEDING

November 5, 2008 at 10:00 am

In the Mat:r of Whle Foo Ma me., ct al, Do No. 9324

7. MATERIAL Tei BE PRODUCED

See Atthment A. Par m

8. ADMINIST1r1 LAW JUDG 9. CONSEL REQUESTNG SUBPOENA

James A. Fis Es.
Dehe LL
1175 I Strt, NWFederal Trade Commission was DC 2002401

Washingt1on, D.C. 20580

DATE ISSUED SECRETARY'S SIGNATIRE

~3(240t (jl~
GENERA INSTRUCTIONS

. APRACE
The delivery Of this subpona to you by any method
prbe by the Coision's Rules of Practce is
leal serven and may subjec you to a pena
Impo by law for failure to coply.

MOTION TO UMIT OR QUASH

The Comil3Sion's Rules of Prctce reuire that any

motion to limit or quas this subpoa be filed wiin
the earlier of 10 day afer servce or the tie for

compliance. The orinal and te copies of the petition
must be filed wi the Setar of the Federlrae
CorTsi, accmpanie by an afdavi of serv of
the docnt upo counse list in Item 9, and upo
all other parties prebed by the Rule of Practce.

TRVEL EXENSES

The Comission's Rues of Prace reuir that fe an
mileage be pad by th part tht reues your

aprance. You shold pret you claim to counsel
Isted In It 9 for payent If you are pennentlor
temponly livng somewere other than th addre on
this subpna and It wold reuire exceive trel for
you to appear, you mu get pror approval fr counsel
fisted in Itm 9.

This subpona doe not require apprval by OMB under
the Paperk Reducton Ac of 1980.

FTC For 7O- (n~v. 119)



REURN OF SERVICE
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ATTACHMNT A

DOCUNTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECUM

I. Defitions

For the pmpes of these Requets for Doents, the followig defitions aply:

A. The ter "Whole Foo" sha mea Whole Foods Maret Inc., an its

predecesrs, diviions, susidiares, afliat, parerhips and joint ventu, and al diecrs,

OffCf:I, emloyee. agents and reentatives therf.

B. The te "Wild Oats" sb mean Wild Oats Maret, Inc., the entity acqui by

Whole Foods on Augut 28, 2007, and its precssors, divisions, subsidiares, affliates,

pari~bips an joit ventu, an all dirctors, offce, employee agents and reenves

therel)f.

C. The tes "you" and "your" refer to the entity or person to whom th Subpoena

is diceced, and al prors, divisions, subsidianes, afliates, parerhips and joint

vent\ir and includig all stre formts, brds, and baner uner which any of the foregoing

oper.te, and all dirers, offces, employee, agents and repreentaves therf.

D. The te "Commssion" reer to the Feder Trae Commssion and its

commoner, bu dirs, counel, st and employee.

E. "Docents" as us her sh mea ever orgial and ever non-idetica

copy of any origi of all mechacay wrtten handwrtt, tyed or pred mateal,

electronicaly store data micrfilm, micrfiche, sound redigs fi, photogrhs,

videc1tap, slides, and oth physica objec or tagible thgs of ever kid and descrpton

cotaing stored inonntion, includg but not lited to, trcrpts let, copondence,

note, memorada tapes, recrd, telegr, elecnic mai, faimles, peodcas, pamhlet,
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brochiies, circuar, adverseents, leaet, reprt, reearch stues, test data worng pap~

drwiiigs, mas, sketches, diagram, bluets, graphs, ch, diares, logs, maua,

agreements, contrct, rough dr, ana1yse~ ledger, inventories, ficial inormation, ban

rerds, repts, boks of account, unerstadigs, miute of meetgs, minute books,

reoll.,tions, assignents, computer pruts, purchae order, invoice, bils ofladig, wntten

memeirada or notes of ora communcaons and any other tagible thg of whatever natue.

F. The ter "relate tot "relat to," "relatng to," "in relaton to," and

"concerg" shl mean mention comprisig, consistig, incag, desbing, reectg,

refening, evidencig, regadig, peg to, showig, dising, conneced with

mem(Jializig or involving in any way whatsoever the subject mat of the reest, including

havii~ a legal, fact or logica connecon, relationsp, corrlation, or asociation with the

subjec:t mat of the reques. A document may "relate to" or an individua or entity without

specficaly mentionig or discsig th indivdua or entity by name.

G. The te "and" and "of' have both conjunctve and disjunctve meangs.

H. The te "councation" an "communcatons" shal mea all meetigs,

interviews, conversaton, conference dicusions, corrondence, messages, telegr,

facsimiles, elecnic matl. magrs, telephone converations. and al oral, wrtten and

electronic expressions or other occuce whereby thughts, opons, inonnon or da ar

trnutt betee two or more perons.

I. The te "Traacton" shal mea the acquisition of Wild Oats by Whole Foods

that o(lC on Augu 28, 2007.

J. The te "Geogrphic Ar" shal mea the following metlita aras:

1. Albuquerque NM;
2. Bostn, MA;
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3. Boulder, CO;
4. Hie, IL (suburan Chicago);
5. Evan, IL (suburan Chcago);
6. Cleveland, OH;

7. Colorado Sprgs, CO;

8. Cohnnbus, OR
9. Denver, CO;
10. Wes HarordJ CT;

11. Hendern, NY;
12. Ka City-Overland Park, KS;
13. La Vega, NY;
14. Los Angeles-Santa Monca-BrentwoodJ CA;
15. Louille, KY;
16. Omaha, NE;
17. Pasen CA;
18. Phoe AZ;
19. Portand, ME;

20. Portand, OR;

21. Sl Loui, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, CT;

25. Miam Bech, FL;
26. Naples, FL;

27. Nasvie, TN;
28. Ren, NV; and
29. Salt Lake City, UT.

II Intrctions

i. Submt all docuents, includig inortion or ite in the posssion of your

st, cmiloye, agents, reretaves, other peronnel, or anyoe purg to ac on your

behf~ by th date listed in Ite 5 on the Subpoen Dus Tec form, to:

James A. Fish

Deher LLP
1775 I Str NW
Wasgtn, D.C. 20016

In dIe alterative, imder FTC Rule 3.34(), 16 C.P.R. § 3.34(), you must prduc and pert

inpetion an coyig of the desgnted books, docuents (as defied in Rule 3.34()), or
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tagible thgs - or to pert intion of the prses - at the date and time specified in Ite

5, at the reues ofComiellisted in Ite 9. on the Subpoen Duce Tec fomi~

2. If an objecon is made to an reque her al docents and th reponsve

to the reue not subjec to the objection should be prouce Simlarly. if any objecon is

made to producon of a docuen the portones) of that docuent not sujec to the objection

should be pruc with the porton( s) objec to redct and indica clealy as such.

Oterwi. no councation. doc\men fie, or thig requested should be alteed chaged. or

modijied in any re Al oowucations, docuents. and fies shal be prouce in fu and

unexpurted form includig all athments and enlosW" either as they ar kep in yom

Ordiuy coure afbusines ar orgaed to cond with those reues. No councation,

document, fie, or th reque shoud be dised of or detryed.

3. If you objec to any reque or otheise withold rensive infonntion

beuse of the clai of prvilege, work prduct or other grunds:

a. Identify the Reqt for Docuents to which objecon or clai of

prvilege is mae;

b. Identify ever Docuen witheld, the aut, th date of creaon. and al

repients;

c. Identify all grun for objecon or ason of prvilege. and set for

the fa bas for ason of the objecon or clai of pnvilege;

d. Identi the inormon witheld by descrpton of the topic or subjec

maer, the da of the commmication and the parcipants; and

e. Identify al perns havig knowledge of any fac relatg to your clai

of prvilege.
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4. Your responses should reflec all knwledge, inormation, and docents in your

possession, cuody, or cotrlt and includes, uness otherse spcaly incate your

colWiel, st~ employee agents repesentiveSt other pennel, or anyone purg to act on

your hehalf.

5. Your reponse to the docuent reqes should include any docent cr

prared or received frm Janua 1, 2006 to th prent

6. Any queon rega th suen should be direc to Jænes A. Fishk at

202-2.61-3421 or Gov Jinl at 202-261-3435.

il. Requests For Doeuments

Plea: provide the followig:

1. All docen you have prvide to the Cosson in connecon with (a) the

Tracton or any inesgation of th Traacon; (b) FTC v. Whole Food Market,

Inc., Civil Acton No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) ths matter, which is In

re Whole Food Market, Inc., FTC Docket No. 9324.

2. Al docents relatg to any communcaons you have had with the Cossion in

connecon with (a) the Trancton; (b) FTC v. Whole Foods Market, Inc., Civi Action

No. 1:07-CV-OI021.PLF (O.D.C. 2007); or (c) ths matter, which is In re Whle Food

Market, Inc., FlC Docket No. 9324.

3. Al doents relatig to Whole Foo' acuisition of Wild Oats, inludig docents

disc the effec of the merger on you.

4. Al docuents discussi comption with Whole Food or Wild Oats, including

repons by you to a new Whole Foo or Wild Oats store and repons by you to
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prces, prmotions, pruct selecton, quaity, or serce at Whole Foods or Wild Oats

store.

5. Al maet sties, strgic plan or competitive anyses relatig to copettion in eah

Geogrhic Ara, includg doents discuing maiet shar.

6. Al maet sties, stratgic plan or copettie anyses relatig to the sale of natu

and orgac proct, includg the sale of natu and organc produc in your sto.

7. All docmnents relatig to your plan to increa the shelf sp at your stores alloca to

natu and organc prouc, the number of naal an organc pruct sold in your

store, or the saes of na or orgac products in your stores.

8. Al docments dicusig your plan to reovat or imve your stres to sell additiona

natu and organc pruct or to op stores emphaizi nat and organc pruc.

9. Provide docuents sucient to show, or in the altertive submt a spead shee

showig: (a) the sto nae and ads of each of your st seartely in ea

Geogrhic Area; and (b) for eah stoe provide the tota weey saes for eah week

sice Janua i, 2006 to the cut dae.
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CERTIFCATE OF SERVICE

I cer th I sered the foregoing Subpen Duces Tec and al Attahments via

overnight mail deliver to:

Libby DeSilva
Erhon Natal Food

7660-B Beverly Blvd.

Los Angeles CA 90036

By E-Mail:

J. Rober Robern, Es.
Fedeial Trade Comssion
60 Penylvan Aveue, N.W.
Washingto~ DC 20580

Matthew J. Reilly, Esq.
Carie M. Moscall, Esq.

Federal Trade Commssion
601 New Jerey Avene, N.W.
Washíngt~ DC 20001

Comi,lait Counse

Dat~l: October 14,2008

Isf James A. Fis
James A. Fishk Esq.
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, ,rris;HY ORDER TnT ths ~v~.~,GQv~g êoiidetial"0 _. . . .

Malmai (~teve ~') Shal :gOVê.G ~,ii,g of all Dtscover ~te~. as ., .
. hen_ .iJne'd...... . ." . . .

:': 1. . "~ UŠ in tb~ Or. "CnfdetiM maal" shal retò any~tor, '.
.¡Wi~ therf thåt"cotans no~~~ublic co~titivëlý .seSitive inomtion,ínc~dig l-.. . - .
,se,~ or o~~ieh, ~è~t ~ ~~~al inoron, thë'di~i()~ ofw~ct .

would liely cau.eo haa to th ~1icing p3,:~ se~ve 'pers~ilaJ inoron

"D,,~ Ma .~ re to doan ìid ii~ ii ¡i or th
par in.connecon with th matt., ~t" sb referto.l di~ie wrng,

reordli~ tr Qr.or tetiY;'fn eleccalr st~ ~oion in the Posssion of a.. . .
M'or~'thini'~. "COmmssion"~rer~totheFeTriCo~ssOl~i~or . .', "

i



an)r of its emo~~ agets, atteys, and àll oter pes acng OI its ~half. exciud~g. . .
persos l'taned as ~onsultats oiexpe for pu of ,th pi~ng. .

2..' Any do or poon thf pr .or su~ttd by a ~dct or a ~ pa

dwing a, Fed Tra Comnssin ~vegaQJ or~duiig th C, or ths ~g that ls .'. . .... . . . . . ~ ¡.'. .
entitled ~ ~de1iâlty Undèdie ~ T~' eoniSson 'Act or ai~ règu~.t " .

"

, .
, intl~~on;or prt.cmi~g dots î~ ~.~iQn ofthc'CoiislbD. .. ',: . ':. ' .'

~~..an;~;'~r.~poti.a~si~~~.. :.
. .''. - ... .

coif~~a1 in~a1 fnr ~ ~~s On.
" .

:

3. ,ti p~ai ap ajy:tÌ parf"; in Colying ~:üi~nÌ ~~et ~~.. " . .. . . "I.
di~:i~~~~me~.:~di~vëi de~ds:~ iis ~~g+~iý,~,~~ ~~. '

,:re~nSve d~t pr P.rt~n ~f.~ C~~ti.d.-l~a1~.~u~~,doëts'

: . ~ ~~ai~:hY tb frm urrø ~~S'p~~~.to di~ovei ~ ~'~~i~io~~n~~' '

'4. :, .'~ p~~l'i~ CODdotll~'~~V.~ ~~ ~ ~~~~~!i PrQ~~:to:ta tb.

. ." .. , .

. '. PatY ~ cOPÝ, i?f ths ~ so ¡l,iQ inf~rm 'èah S1b tlIitlp~ ~fhi. ,lier, () ~ts ~ghts lin. '.. . . .' . ..0.0 '. .
s~ ,.' A ,~i~tiQl of confi~iial~ty Shan,c~tîtute å rePrentioIJ ín' goo faith an,~' . . '" ~. . :' . . .' '.
ca~ .de~~ that the maeral is ~ot ~onabIY'believed'tó 'be ~in ~ puli~ '

. doI~ .ai~ th~~ _~ ~iï~v~ ~e,'~ålSo d~~at:~~~ ~d~tial:~~ ~. ':. ., ,
. '.

'defiÍ ~ii'~gæph 1 of th~ Oir.

6. ." ~~al may be degn':as ~~ti byplåCg on o~ atngto'th'~~~ '. .. -. . '. .
_con~g such maal (in s.cÍi ,~er as 'Win noHn~er ~tI'tl ~gibilty~f) the". . .....

, '. 'dè¡~on'"CONF~~Ç Docket No. 9~24io:oi áI~':oth äp~prat not~ that.' .' . .' ." ~ - . .. . .
, ideities ths prng. togç;therwith.ån ~iicatiQl ofth'porton or. 'pOons of~c ~. .
çOnsi~~'to be c~fideti maal. Condetial inO-rOD Cotaned li clc:c

2



doumts may-~ be degnat as conde by placg th degnon

"CONFENFIc Doke N~~ 9324" or any ode. åppak:,llot~ th id~ties tbt ,. ,
pro:eng,on tb fac of th CD ,or DVD:Or oth iil1'OD,whiçh.th tlt is ~ , '~. .' '. . I ". '.Ma~ or O~er,.~ .cOes o~ doumts ~y be ~ wa ,th poò~s ~delet " '

cnntå ¡mVleg matt pmvi~ tit tbe Ct prooc shal iict~ at the apriat pot ',:. . '. '.
, ,. ..0. .

" that poon have'be.deetim,tJe res therfor. ' , .,

1~ . ~~rI~~,"yto:(a)di~~UvJu~';;, '." '. ~ . .'. . .. ~ . . . .' '"
'. jldl Ov di.pl~..miigi¡i asih ~ve i:;; Iiu tl. ',:.'.

"coD.. Wt;;~ ¡"~-Dbyil~~,,~":d: ,: : . . ., , ,- - col~taû for ~s ~ng;, prVide sic~ expe or Cosulta ai'nò ~i~ of-~"

rep~n~t. or aIYentity esJi,by the,~pÒ"or emi~ie 'of any tl pa ~i:cl( ,,';. '

bas be"~10 ~00 ~~onii~;' ~tI.m.. ai . ., . , , " ' ",.. ' .., ' , , , , ' :, , ' ",.' '
pr,~de furer thåt ~h',~uch' expc or,coiiui~i has signed an a~uo abde ~ytb', :, ~, ".' '"

leof~s ~tive~~)j~ 8i~~pe;. ~~-iIiYÍ'. .. '.. . .
. =--,.,", .', ":' " , , ".","', ,', . .-

j~~diction oV~,ai~ appè~ P~gsinvol~g'ths'IDtt (~) ~~~,~~ or.~ò~ _ ..
. -- . . . . ..... ~. . . . .... ,',

' " for tlie .iponde~ ih ~~åte at an other. eipioye óf-lh.ilw'fi(s). prllde' ,". . .
" ,

, ,
such persoI6i ar not c.il~ óf.th~ re&nt or of any 'entiiY~Íilied by th, : "',." .. ..... . : .. ...

, .

repindet; (d),'anýoii~ reed to ~ ()utSde c()unl in the'~ön ~r ~ng of th,s' , ,
~iing..i-or~,pr sii 0X OC~aq nó., ..
empJlò~ of the, redet. ,or lly entitY esJidied by th ~p,dè~"or .~ioye of any

tb.pä wmch.has,be sub~aëd to ~e doents ~~~on-in ~0Ì wi ,. .... . . '. . .. . ." '..
th lna, an'd ~Vidcd tuerthat ~h' suCh expe or.cmsult hås ~igned ~iii-agrt,~., ". _.. .... .. .. .' ." .. .." ..
~ick: by th te of ~s,prte~e 'òrd and (0) any'wîtnl~riÏt ~ii aut~re ~~ ..

3



reeive th in~on'íp -queo~. or who is ~.tl employe by th ~g pa., .
8. Discios'~tconfdetial matenl to lDypersoird.be in Pa 7 of-th '

. . ". .
åni ~,thfrIn,and-ror~o oth~~ wh~vcr. pivi~ h~we~,~. th "

.. .' Cw may; llec i! iag ~.. '. pi tlrodely of.

. ' . suh maai us ordisèioä c:~fu,:mat as prvide ,by its '~~éS of Prce;

"', . . Seúl..;¡ ofdi~ Ti ~ A.';;"y. ~ ~~.; .... . . . .." of .

, , .
, ~Ie ~hall be ony for ai'~ of th pr~aÜ~ and peàg of.ths'~Iig. ~

. .

. .. ... . .
impmi:Chlpll ~~0J d... . . .... ... . .

g~ ' In~ev.ent,tbt~~,~dcli~aliscotàiiedin'~ypi~~~~.èxbit' '

~ . . J,

,', or eith, pa tued Or to iX f~led ~ the SeC 9f tÎe, C~Ssi~Dt, the S~ta' " , '. - 0, _ .. ." . ".'. . '.
'; " sb~lI be so ,im~ by'~ på tmg sneh:p~~ ~~,~ac'pape ~alf~.~~ in: . '.: "

',:,:~~~~. -ro:~~tçiitth~~~er~,~na,S~~b~~tl~"ih,è:
:, " "par(y ~lu,dig,~~'maieal~in ii..'ldal ~aiiY nat Jh su~tl òf ~~',', .
" ',fuiiio~. çonfdeti~ ma~ ,~~ed ~:th1'\~i con~ to ~åv in Ctl~

,',' ,~vmfu~~~Iivi~w~~~.~...~. . . . .. . .
~iipapemay~r~be4to'pe,orentitieŠwhOmay~Ye.codeli~ . . ",' ,

"

, '. . 0" . .
uitlãnal put. to Parpns 7 ~ a. Up: Or af ~ng åÌy pape cong , ','

ctmideal iDt~8i. ~,mmg pa shal file øn th public reOÍ a dup~,Cate,~y of

~ ))Ç that ~ l.ot're condetiá1 nial Fuei. if the prón 'for &ny ~úè', .
, " 'mauiià..expi. a pa Inyfile on th~ public -i~,ll duplicat ooy'~hi~ also.

contii th fory.~ ~~al.. .
10;' ' If comii,plans lo:bi~ ~nto eVidece at th,beag any dOCt or ~pt', .
contag confdetial ~al ~ by mother pa or by a th pa. they sha

4



privide adance notice to th ot pa or tG par for pÜ' öf allowing tht,.

'pa to se an or th th dourt or~pt ~ grte ui Cmri trt..I.

tht par wi in ~ .trt for th dot Or ~pt ~ pa shl fie ,.'.
an apat mo9D WÍ~ the ~vc'I.a~J1ige with 5 days Ìiit Ie_ '., .... .'.. ... . .' . .". "
sumi uii su ¡¡..ii Aqsie I;~ ni ~ ~ ~or : . ': '~

fmptsbalbc'~inc~Tà~ *~e~~f~'Ji~,a~tis. .:: '.:'.' ': .':'"
~e4aJI~tsai'~ptsshaii'b:.~.ofth'PUbiiç~:W~.~.~~a' :..' ': "

. . .'.;: . .,'.. . ~ispi.~WPoI~'cIØtllptwill~ ""';;.~
ma¥ratde~~pr~Ybe'pi~.~tlpu~Ji~'~ ;:. :'., .' .'.. '" .':'..

. 11. ir~~i1..á~~iDOl.~~JD~II;' . H. .' :.
' . di~:ios,of coridential ~~ subiUe 'by anotJ.pm;Y"or th pat tJ repïeit ;; ..::' , : .....:'

. . . . '.' ....: . . . ". ,. I ..
. .' Ofik.di~vereue~~y~.tbe'Su~~~~f~~or~hæq~~;::..:" .,:......., :"', .:'."..::

'. U.; a ~ ÖDjs ~i.;moo~a~ Su.o'mi¡alOlliiláll ~ Ii ..' ....

'~1iIg8ndbcre~cd~Y.thSUlm~atiealO~da~'be~~it~;.~ ,,: :". .... ,:,' .''. .
ShI iniu~ a OOy.oftl,Prve'Qi ana a cover ~ ~ ~'ápl'~.aiè . "~ '. ...... . . ". -: . .

'.' subhiitt of ils rightS ~ei. 'N~~g b~ slï.~ cos~,~ ~uig dIë .:. '. .. . . .' ':' '. ,"

. "

~Pi~t~of th di~ver,~~or an~,~ls.~~.bY ~~'~ ~g~,or
. app~ any oi reg PiÚCpn of Cö~detial ~ait io subject 'i~lf to any'. '.
peÏi.; for noD-cmplî with aI Srh oi,' or to'~ -l~irelief ~m th A~~ ; :" .. .' - .. . . . ...... .'
Law J:odge ortl'CO~Qii. Th.reipient of the ~vez reuet sh ~.op~:.th~,'. .
suraittts eff~ to clige th di~Jos~ of condeal ~ai:~ ~öot . .'

notbinghen shailiimit th aplicå~ of~~ie4.ilce).()f'.~.Co~ar.ts RUles of '
. ,.'
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Pmctice~ 16 CP §'4.11(e)~ to discve,~oein anerprthat àidi to ,

the 'Coon. .. . . . .12" . . ~t the ~me th an ~ta ~ othctpe ~ to ~st counl in th

~OD or lili th.ii Co p¡po.. .; Ib.~ S1 pC sl.

,retu',tO coUD al copies of dÒtS, olpoons. ~f depate çondciiål th'~ in

. v,i

. . . . ~
th ~OD of suh pe, to~ wi all,iilf~ meJD;Q ~ pa co~g,

c~~~ ïio~o.: At ~c~~~ ~ftÌs ~~giiilud~g'tb~on" '. '.. ,
.~jq,~~,~c~, th~ p~~ Sb8~, ~~isbbt,~in ~,s ~~ totJ, _ "

: : ~Jm~rs, pivi 'h~wev,'ll~ Co~siñon~.s obli~aï to í", ~1~~, ", .
. . . . .... ,0" .... . . .

, '.shD be gov~ by, the pmVÏon.ofRuJ 4.12'.onlie Rules of Pi~ 16 q; § 4~l2.. '. ... ....:. '. . ~ . - .. . . '.. '. .
" _ 13." ,"1bei~Pron~'ØiIQsUÐfnd~oi'~~Úienprbý~, - ', ' , - , , ': , " . :' , ',.'.. :. ,', :," ' , ',' ,

pa O! tl pa in di~Ye.th~~ aubjec:t a'~iai of pr~e.K: Win nOt be ~ to be ~ .'. . . .0 . .
, waive of an pr~~ge to w~ch ~c~, K ~ ~oul,bave be enti~,had the ', ,. . . . . ....'. '," .' . ".
' ~t ~CI'Or disci~~',n~ oc~ pividø. th~ ~ng ~ 'cXerse

" ieooabJe ~ to ~ its pIiviege,.' in ti evçnt Øf su inadveÍtëni,~ctOn o. ". '. . .. , , , .. ~ th paclg ~ si -IYDDanpaii~ve ib' .~... ...
~Ö~tiOn ~f di:C: and th~ .8 ~ it. Af beilg so li~ed th n:vig pa iI~. '... .
prmptl ~tu th s~ed inO~Íion: 8Id ~'copjes 'of it ,ancL,maY'Dot us~ or ~ios.tl.,'

infortion unes th c~ is ~ol~ ~ ~t no prViege apPes to th ÏDOlon.' '

Nothg in ths. Or pr~'å:~on Ón,tbe ç:i~ ,of pr~ieg or ~f iaabé,~ '

"
.0,. ._

, , in pie&g prvige if chaenge.u '
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